Incorporation by Reference under 37 CFR 1.57



Q1.  Does the specification identify the material with the root words “incorporat(e)” and “reference”? 








Q2.  Is the material uniquely identified?


For sequences, was only one version submitted to the database prior to filing date? 








Use FP 6.19.01 to invite applicants to comply with 1.57(b)(1).  See also Q2.


If applicant can demonstrate a clear intent, applicant may overcome objection by amending specification via 1.57(g)(1) to add the words “incorporat(e)” and “reference.”








Use FP 6.19 to invite applicants to comply with 1.57(b)(2) by submitting a copy and/or amendment of material and statement under 1.57(e) and (f).   See also Q3








Q3.  Is the material essential for 112, 1st, 2nd or 6th paragraph?








Q4.  Is the reference a US Patent or US Patent Publication? 








Meets 1.57.  Best Practice Tip for Applicants: recommend adding sequence via amendment. 








Q5.  Is the reference a hyperlink or a browser executable code?








Use FP 6.19 to invite applicants to comply with 1.57(c) by submitting a copy and/or amendment of material and statement (no new matter) under 1.57(e) and (f).  





OA should include corresponding rejection under 112, 1st, as appropriate.








Use FP 6.19 to invite applicants to comply with 1.57(c) by submitting a copy and/or amendment of material and statement (no new matter) under 1.57(e) and (f).  








Applicant may be able to meet the requirements of 1.57(c) or (d) by providing required copy and/or amendment of material and statement under 1.57(e) and (f).


If adding sequence information, applicant must also comply with requirements of 37 CFR 1.821-1.825.


Examiner Caution:  Any amendments to overcome an objection under 1.57(b)(2) should be carefully considered for new matter.
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Meets 1.57.  Examiner Caution:  If material becomes essential later in prosecution, revisit Q3.
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